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Owning Property and “Doing Business” 


EpwarD RoESKEN 


Ordinarily, the mere ownership 
of property within a state by a 
foreign corporation, and nothing 
more, has not been regarded by 
the courts as the “doing of busi- 
ness” by such a corporation, so as 
to subject it to the necessity of 
qualification to do business. 


However, although this is the 
general conclusion reached by the 
courts where there is no statute 
relating to this specific point, a 
few notable statutory exceptions 
may be mentioned. For instance, 
the statutes of the state of Florida 
contain the following provision : 

“No foreign corporation shall 
transact business, or acquire, hold 
or dispose of property in this state 
until it shall have filed in the office 
of the Secretary of State a duly 
authenticated copy of its charter 
or articles of incorporation, and 

shall have received from him a 


permit to transact business in this 
state * * *” 


The laws of North Dakota, South 
Dakota, West Virginia and Wis- 
consin contain provisions to the 
same general effect. 


The Tax Law of New York 
(Article 9-A, Sec. 209) provides as 
follows with respect to the fran- 
chise tax based upon income 
applicable to ordinary business 
corporations : 

“The holding of real property in 


this state by a foreign corporation 
shall be deemed to be doing busi- 


ness in this state within the mean- 
ing of this Article.” 


An almost identical phrase ap- 
pears in Section 182(1) of Article 
9 of the Tax Law relative to the 
franchise tax applied to real estate 
companies, while Section 188(6) 
of the same Article, providing for 
the franchise tax of holding com- 
panies, reads as follows: 


“The owning or holding in this 
state by a foreign corporation o 
property, other than property ex- 
clusively in interstate or foreign 
commerce, shall constitute carry- 
ing on business within this state 
within the intent of this section, 
except that a foreign corporation 
having no property in this state 
other than a bank balance or 
stocks or bonds, or one or more 
of such kinds of property, either 
held for safe keeping or pledged 
as collateral security shall not be 
taxable under this section, and 
further provided that any foreign 
corporation having only office fur- 
niture and fixtures, a bank balance, 
or stocks or bonds pledged as 
collateral security or merely de- 
posited for safe keeping, shall not 
be taxable under this section.” 


Such statutory definitions must 
be borne in mind whenever a cor- 
poration is about to acquire prop- 
erty in a state in which it has not 
obtained authority to do business, 
so that it may not later find itself 
in a position where it is unable to 
dispose of the property acquired 
without experiencing the delay 
incident to qualification. 
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Domestic Corporations 


California. 





A director’s use of his position for personal advantage, contrary 
to interests of other stockholders, is held subject to review in court 
action. The stock of defendant corporation was so distributed 
among its three directors and one other stockholder as to give no 
one stockholder voting control. During the extended illness of one 
of the directors, another director, without notice to the first, secured 
the consent of the third director to an issue of additional stock and 
the obtaining of permission from the state commissioner of corpo- 
rations for its issuance. The second director then purchased a 
sufficient amount of the new stock to give him control, but did not 
permit the other stockholders who knew of the issue to purchase 
any, although they were desirous of doing so. The appellants, con- 
sisting of the director who had been ill and the stockholder who was 
not a director, brought this action against the corporation and the 
director now in control, and appealed from a judgment for the de- 
fendants in the lower court. Under the circumstances outlined, the 
District Court of Appeal, Second District, Division 2, said: “The 
essence of this case is not fraud against the corporation, but fraud 
of one director against his fellow directors and fellow stockholders. 
The facts of this case are such that in our opinion it was error for 
the court to grant defendants’ motion for nonsuit. A situation was 
disclosed calling for the exercise of the court’s equitable cognizance, 
and inasmuch as evidence of a substantial character favorable to 
plaintiffs and tending to establish the averments of the complaint 
was before the court, defendants should have been compelled to 
present such defenses as they might have, to the end that the court 
could equitably determine the respective rights of the litigant share- 
holders.” Schwab et al. v. Schwab-Wilson Machinery Corperatiais 
Limited, et al., 55 P. (2d) 1268. Sheridan, Orr, Drapeau & Bates 
of Ventura, and Haight, Trippet & Syvertson of Los Angeles, for 
appellants. Don R. Holt and James C. Hollingsworth of Ventura, 
for respondents. 

Trial court has inherent power to make all reasonable orders for 
inspection of corporation’s documents or records. The petitioner, a 
Delaware company, sought annulment of an order of respondent 
court adjudging it in contempt for failure to produce for inspection 
in San Francisco certain documents and records as directed by that 
court. Petitioner contended the order for inspection exceeded the 
jurisdiction of the court, as the records were kept in another part 
of the state. It was held by the District Court of Appeals, First 
District, that this contention could not be sustained, particularly, 
as petitioner had designated San Francisco as its principal place of 
business in California and had appointed a resident agent in that 
city. “While ordinarily an inspection under section 1000 of the Code 
of Civil Procedure should be made at the place where the documents 
or records are being kept by the party in possession thereof, there 
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is nothing in said section which purports to deprive the trial court 
of its inherent power to make all reasonable orders regarding such 
inspection including an order fixing the place where the inspection 
shall be made.” Transbay Construction Company v. The Superior 
Court, etc., I. L. Harris, Judge, California District Court of Appeals, 
decided March 20, 1936. Commerce Clearing House Court Decisions 
Reporting Service Requisition No. 155570. 


Georgia. 


Corporation doing business in a trade name held subject to provi- 
sions of the Trade-Name Registration Act. Plaintiff corporation, 
in its transactions with defendant, used its trade-name of “Southern 
Engraving Company,” which was not registered under the Trade- 
Name Registration Act until after this suit was begun. Defendant 
had pleaded this as a bar to the suit. The action of the lower court, 
in sustaining the plea and denying a new trial, is affirmed, the court 
saying: “The manifest legislative purpose being | to make it unlawful 
to conduct any business ‘under an assumed, fictitious, or trade name,’ 
or in any name other than the real name, the natural and rational 
construction of the exception relating to corporations is merely that 
the act does not affect or apply to a corporation, domestic or foreign, 
when it is ‘legally doing business in this State under its corporate 
name.’ Where such a corporation, however, transacts business in 
a trade-name or a name or style other than its true corporate name, 
it is amenable to the requirements and prohibitions of the act the 
same as others.” Constitution Publishing Company v. Lyon, 183 S. E. 
653. A.M. Hitz and Howell & Post of Atlanta, for plaintiff in error. 
P. C. McDuffie, Madison Richardson, and Watkins, Grant & Wat- 
kins of Atlanta for defendant in error. 


Idaho. 


Inspection of books where no office is maintained in state. The 
appellant company, having maintained no office in Idaho at which 
its records and books might be kept as required by statute, an order 
of the lower court, directing that the books of the appellant be deliv- 
ered to the clerk of the court for examination by respondent stock- 
holder, was affirmed. The fact that the secretary of the company 
had, by affidavit, supplied respondent with data corresponding to 
that sought was held not to defeat the right of the examination of the 
books and records conferred by statute. White v. Coeur d'Alene Big 
Creek Mining Co., 55 P. (2d) 720. James A. Wayne of Wallace, for 
appellant. Fred D. Crane and Gray & McNaughton of Coeur 
d’Alene, for respondent. 


Louisiana. 


Contention of defect in title to Act 250 of 1928, requiring supply- 
ing by corporation of verified annual report to stockholder, upon 
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demand, overruled. This is an appeal from a judgment of the lower 
court dismissing an action begun by a stockholder against the presi- 
dent of his corporation to recover penalties under Act 250 of 1928 
for failure to furnish the stockholder, after written request, with a 
verified annual report of the corporation, as required by Section 39 
of that act. Dismissal was based upon defendant’s contention that 
the title to Act 250 was defective. The Louisiana Supreme Court 
finds the provisions of the law under consideration “fairly stated in 
the title” and reverses the judgment of the lower court and remands 
the case for trial upon the merits. Dr. G. H. Tichenor, Jr. v. Rolla 
A. Tichenor, Sr.,* Louisiana Supreme Court, decided March 30, 1936, 
Commerce Clearing House Court Decisions Reporting Service Req- 
uisition No. 155361. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Louisiana volume, page 7813. 


New Jersey. 


Conditions required to hold alleged directors accountable as such. 
In an action in which it was sought to hold three persons account- 
able as directors of a corporation, one insisted that he was not and 
never had been a director. It appeared that, without his knowledge, 
his name had been carried in a prospectus of the company as a 
director, that he refused to purchase stock, and never received a 
notice of, or attended, a meeting of the board of directors or of the 
stockholders. The Court of Errors and Appeals, in determining 
the alleged director could not be held liable as such, observed: “We 
think that, before a person who has neither held himself out as a 
director nor acted as such may be held liable as a director, he must 
be shown to have been elected to the office and to have accepted 
either formally or by conduct in harmony therewith.” Two direc- 
tors had resigned and claimed immunity from liability for that 
reason. It was found that they resigned before any steps were 
taken toward a dissolution, at a time when the corporation was not 
insolvent or without an operative board, and when it was financially 
equipped to do business. The right of these appellants to resign 
was upheld. Du Bois v. Century Cement Products Co. et al., 183 A. 
188. Insley, Vreeland & Decker and Hamilton Cross of Jersey 
City, for respondent. McCarter & English and Conover English 
of Newark, for appellant Charles Edison. Whiting & Moore and 
Borden D. Whiting of Newark, for appellant Percy Ingalls. Bres- 
lin & Breslin and John J. Breslin, Jr., of Lyndhurst, for appellant 
Daniel Rentschler. 


New York. 


Stockholders’ agreement relative to management of corporations 
held valid. In an action for the specific performance of a contract 
between the plaintiff, Clark, and the defendant Dodge, relating to 
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the affairs of the two defendant corporations, the Court of Appeals 
had occasion to consider whether these stockholders, through that 
contract, had invaded the field assigned by law to the directors, 
contrary to section 27 of the General Corporation Law, providing 
that “the business of a corporation shall be managed by its board 
of directors.” The court, in holding the contract before it legal, 
outlined its restrictions and its views upon them as follows: “The 
only restrictions on Dodge were (a) that as a stockholder he should 
vote for Clark as a director—a perfectly legal contract; (b) that 
as director he should continue Clark as general manager so lon 
as he proved faithful, efficient and competent—an agreement which 
could harm nobody; (c) that Clark should always receive as salary 
or dividends one-fourth of the ‘net income.’ For the purposes of 
this motion it is only just to construe that phrase as meaning what- 
ever was left for distribution after the directors had in good faith 
set aside whatever they deemed wise; (d) that no salaries to other 
officers should be paid, unreasonable in amount or incommensurate 
with services rendered—a beneficial and not a harmful agreement,” 
and concluded: “If there was any invasion of the powers of the 
directorate under that agreement it is so slight as to be negligible, 
and certainly there is no damage suffered by or threatened to any- 
body.” In the course of the opinion this remark appeared: “If 
the enforcement of a particular contract damages nobody—not even, 
in any perceptible degree, the public—one sees no reason for hold- 
ing it illegal, even though it impinges slightly upon the broad pro- 
vision of section 27.” Clark v. Dodge et al., 269 N. Y. 410, 199 N. E. 
641. James M. Gray and Mortimer B. Patterson, for appellant. 
Arthur L. Barton and John S. Sickels, for respondents. 


Foreign Corporations 


Arkansas. 


Statutory provision substituting special rule as to corporate em- 
ployers’ liability, in lieu of common-law “fellow-servant” rule re- 
maining applicable to individual employers, held not discriminatory. 
Section 7137, C. & M. Digest, Arkansas Statutes, substituted for 
the common-law rule that an employee assumes the risk of i injuries 
occurring through the negligence of his fellow-employees a statu- 
tory provision, as to corporations which were employers, that such 
corporations were to be liable for injuries sustained by an employee 
resulting from the negligence of any other employee. It was ap- 
pellant Delaware company’s contention that, as the rule as to cor- 
porations differed from that applicable to individual employers, 
there resulted a denial to appellant of the equal protection of the 
laws in violation of the Fourteenth Amendment to the Federal Con- 
stitution. The United States Supreme Court, after tracing the 
legislative authority, under the State Constitution, to impose con- 
ditions for the admission of foreign corporations and the reservation 
of the right by the State to alter those conditions, found nothing in 





202 The Corporation Journal 


the record of this case, or of which judicial notice might be taken, 
“to show that the distinction made by the statute is a groundless 
and arbitrary discrimination against corporations. For aught that 
appears, conditions in Arkansas do not warrant belief that enforce- 
ment of the common-law fellow-servant rule as to employees’ claims 
for damages on account of personal injuries suffered by them in 
the service of employers other than those covered by section 7137 
might be injurious to citizens of the state or that the abrogation 
of the rule would not be unjust to that class of employers. And 
justly, we think, it may be assumed that, if in Arkansas there ex- 
isted facts sufficient to constitute the specified bases for legislative 
action in accordance with the constitutional provision, the general 
assembly would have abrogated the fellow-servant rule and extended 
the one made by section 7137 to all employers. It is therefore 
plain that the legislative determinations required by the Constitu- 
tion and presumably made by the general assembly adequately 
support the challenged classification and that as construed by the 
State Supreme Court in this case the statute is not repugnant to 
the equal protection clause of the Fourteenth Amendment.” Phillips 
Petroleum Co. et al. v. Jenkins, 56 S. Ct. 611. Rayburn L. Foster 
of Bartlesville, Okla., for appellants. Robert C. Knox of El Dorado, 
Ark., for appellee. (Rehearing denied, April 27, 1936; 56 S. Ct. 745.) 


Oklahoma. 


Foreign insurance company not required to comply with statutes 
governing qualification of ordinary business corporations, where it 
has complied with special statutes relating to insurance companies 
which accomplish the same purpose. Defendants, in an action to 
foreclose a real estate mortgage executed by them, contended that 
plaintiff although qualified to do an insurance business in Oklahoma, 
was not qualified to loan money in the state as it had not complied 
with the statutes requiring the qualification of ordinary business 
corporations, and therefore plaintiff’s contract was unenforceable. 
“The statutes governing insurance companies and the general stat- 
utes governing foreign corporations accomplish the same general 
purpose. By complying with the provisions of the special statute, 
the plaintiff has fulfilled the intended purpose of the other. To 
require plaintiff to comply with the provisions of both the general 
and special statutes would subject it to duplicate burdens, and would 
serve no constructive purpose.” Carlin et ux. v. Prudential Insurance 
Company of America, 52 P. (2d) 721. J. S. Severson of Tulsa, for 
plaintiffs in error. A. K. Little of Oklahoma City, Kleinschmidt & 
Johnson of Tulsa, and Embry, Johnson, Crowe & Tolbert of Okla- 
homa City, for defendant in error. 

Unqualified foreign trust company, having no agents in state and 
merely attempting to collect debt, held not to be doing business, 
so as to be subject to service of process. Defendant, a New York 
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City trust company, acting as transfer agent of a Delaware corpo- 
ration, forwarded by mail completed certificates from New York 
City, upon requisition, to the Delaware company in Oklahoma. The 
trust company had no agents or representatives in Oklahoma and 
was not a party to the Delaware company’s efforts to sell the stock 
in Oklahoma. It had filed a claim with the federal receiver of the 
Delaware company, which plaintiff asserted was sufficient to estab- 
lish it had property in Oklahoma so as to sustain service of sum- 
mons upon it by the secretary of state. With this, however, the 
court did not agree, saying that “the act of defendant in attempting 
to collect its debt in this state cannot be termed ‘doing business’ 
here.” “The acts of the defendant are insufficient to warrant the 
inference that it was present in the state. It transacted no business 
here, and therefore has not submitted itself to personal service of 
summons by the secretary of state.” Dunham v. Marine Midland 
Trust Company of New York, 53 P. (2d) 254. B. M. Parmenter and 
Harlan Grimes of Oklahoma City, for plaintiff in error. E. H. Sykes 
and Sullivan & Cromwell of New York City, and Morgan W. Eddle- 
man and Miley, Hoffman, Williams, France & Johnson, all of Okla- 
homa City, for defendant in error. 

An isolated transaction does not constitute doing business. This 
was an action to vacate a judgment against the defendant in fore- 
closure proceedings obtained by plaintiff, an unqualified foreign 
corporation. In holding that the defendant’s plea that plaintiff was 
a foreign corporation not qualified to do business in Oklahoma was 
not a valid defense, the court said: “It was neither pleaded nor 
proved that the plaintiff was ‘transacting business’ in the state of 
Oklahoma. In order for defendant to successfully rely upon section 
5438, C. O. S. 1921, as a bar to the plaintiff’s maintaining this action, 
the defendant had the burden of pleading and proving that the plain- 
tiff was transacting business in the state of Oklahoma, without 
complying with section 5432 and 5433, C. O. S. 1921. (Citing 
cases.) There is nothing in the record to disclose that the note and 
mortgage sued on was purchased by the plaintiff in Oklahoma. Had 
the evidence shown that they were so purchased, it would have been 
insufficient as proof that the plaintiff was ‘doing business in Okla- 
homa.’ An isolated transaction does not constitute transacting 
business within the purview of the above-mentioned statutes.” Dime 
Savings & Trust Co. v. Humphreys,* 53 P. (2d) 665. A. K. Little of 
Oklahoma City and Walter M. Rainey of Atoka, for plaintiff in 
error. I. L. Cook of Atoka and McCoy, Craig & Pearson of Paw- 
huska, for defendant in error. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Oklahoma volume, page 513. 


Wisconsin. 


Plea entered by defendant of the non-qualification of plaintiff, a 
foreign trust company merely acting as one of two trustees under 
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contracts entered into outside of Wisconsin, held not a valid defense. 
This was an action to foreclose a trust =~. of which plaintiffs, 
Union Trust Company of Maryland, an unqualified foreign trust 
company, and National Bank of Commerce of Milwaukee, were trus- 
tees. The trust deed was executed to secure notes which were 
payable to the Union Trust Company of Maryland. “All of the 
essential business and all of the decisions on the side of the lenders, 
whoever they were, were made in Minneapolis or Virginia. The 
loan was ultimately accepted in Minneapolis and evidenced by 
instruments calling for payment at places outside the state of Wis- 
consin.” “This transaction,” continued the court, “cannot be held 
to constitute the loaning of money in Wisconsin.” “With respect to 
the Union Trust Company of Maryland, it is the contention of de- 
fendant that this company is not qualified to act as trustee and that 
where a contract is made between two persons, jointly, and a third 
rson, if the contract is void as to one of the joint contractors, it 
is void in toto.” “The Union Trust Company is not the lender; 
it is merely a legal person chosen to act as trustee. The loan itself 
did not constitute a violation of the statute, for reasons heretofore 
stated. This being true, the objection, if valid at all, merely goes 
to the qualifications of one of the trustees to act. Such a situation 
is contemplated and provided for by the trust deed, which in that 
event vests in the remaining trustee all of the rights, powers and 
authority originally vested in both. The remaining trustee, the 
National Bank of Commerce of Milwaukee, is concededly qualified 
to act as trustee, and we conclude that there is no validity to defend- 
ant’s contention.” Union Trust Company of Maryland et al. v. Elsie 
Rodeman et al., 264 N. W. 508. Charles H. Gorman and Emmet Horan, 
Jr., of Milwaukee, and Robert M. Crounse, of Minneapolis, Minn., 
for respondents and appellants. McGovern, Curtis & Devos of Mil- 
waukee, for defendant and appellant. Nathan Pereles, Jr., and 
Charles J. Weaver of Milwaukee, for defendants and respondents. 


Taxation 
Illinois. 

State statute, regulating local business which involved interstate 
activities, held valid. An Illinois statute, Smith-Hurd, c. 5, secs. 
17-24, required the licensing by a state official of those selling, offer- 
ing or soliciting consignments of farm produce for sale on commis- 
sion in Illinois and provided for the bonding of such persons. 
Appellant bonding company, as surety for a delinquent dealer, con- 
tended the statute regulating the business was beyond the state’s 
power because a restriction upon, and a regulation of, interstate 
commerce. “The sole question presented,” observed the court, “is 
the constitutional validity of the act as it affects the appellant’s lia- 
bility under its bonds. The statute is a police regulation. The 
business regulated is local, having its situs within the state and 
being conducted therein. The fact that the commission merchant 
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contracts to sell, and sells, farm produce forwarded to him from 
points without, as well as points within, the state is not enough 
to condemn the regulation of a business carried on within her bor- 
ders. Such effect as the regulation has upon interstate commerce 
is indirect and incidental and does not trespass upon the power 
conferred on Congress by Article I, Section 8, of the federal Con- 
stitution. In these circumstances, until Congress, under the com- 
merce power, adopts inconsistent legislation, that of the state 
remains effective.” An act of Congress covering to some extent 
the same ground as the state law, but not providing for a bond, 
was found not to be inconsistent with the state law. Hartford Ac- 
cident & Indemnity Company v. People of the State of Illinois, ex rel. 
Walter W. McLaughlin, Director of Agriculture, United States Su- 
preme Court, decided April 27, 1936; 56 S. Ct. 685. CCH Court 
Decisions Reporting Service Requisition No. 157241. 


Minnesota. 


Statute imposing the Capital Stock Tax held to be repealed 
later legislation. , Be 2021, Mason’s Minnesota Statutes, 1927, 
originally enacted in 1878, provided for a “corporate excess tax.” 
The statute had been rarely applied in the years intervening until 
1933, when these actions were instituted to test its force as applied 
to a domestic and a foreign corporation. The court, after men- 
tioning that the “corporate excess” sought to be taxed included all 
credits and any additional value attributable to franchises or good 
will, found that “subsequent statutes have taken over, separately, 
every component of corporate excess for new and special taxation” 
and held the plan of Section 2021 had been repealed because the 
later law obviously was intended to cover the whole field with a 
new plan and a different scheme of taxation. “Double taxation,” 
said the court, “under both the old general and the new special stat- 
ute is abhorrent to all rules of interpretation of statutory enactments, 
and to common sense as well.” Bemis Bros. Bag Co. v. Wallace et al. 
and S. H. Clausin & Co. v. Wallace et al.,* Minnesota Supreme Court, 
decided April 24, 1936. Commerce Clearing House Court Decisions 
Reporting Service Requisition No. 156973. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Minnesota volume, page 2735. 


Tennessee. 


Excise tax is levied upon the privilege of doing business as a cor- 
poration and exercising corporate powers for purposes of profit. 
Complainant Tennessee company, organized to carry on a ware- 
housing, storage and freighting business, which had leased all of its 
buildings, machinery, tracks and docks to a railroad company on 
an annual rental basis, sought to recover the Tennessee Excise Tax 
imposed by Chapter 21, Acts of 1923, paid under protest, on the 
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ground that it was illegally exacted, as complainant is not engaged 
in business, and, further, that complainant’s ownership of its prop- 
erty and the rental of it is not a taxable privilege and therefore not 
subject to the excise tax. The Tennessee Supreme Court, while 
conceding that the ownership and rental of corporate property is not 
a taxable privilege under the law, nevertheless sustains the tax as 
applied to the company, saying that the tax is “upon the privilege 
of doing business as a corporation and exercising the corporate pow- 
ers for the purpose of producing a profit. The source of the profit 
and the character of business carried on in the corporate name is 
immaterial. The tax is measured by net earnings that result from 
whatever business may be done by the corporation in the exercise 
of powers conferred by the charter.” Memphis Dock & Forwarding 
Company v. Fort, Commissioner of Finance and Taxation,* 92 S. W. 
(2d) 408. W. G. Boone and Holmes, Canale, Loch & Glankler of 
Memphis, for appellant. Roy H. Beeler, Attorney General, and 
Edwin F. Hunt, Asst. Attorney General, for appellee. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Tennessee volume, page 1 


Texas. 


Texas Supreme Court holds “use” or “consumption” feature of 
cigarette sales tax valid. The judgment of the Court of Civil Ap- 
peals, Forth Worth, in Sheppard et al. v. Musser, digested in the 
May, 1936, Corporation Journal, page 186, has been modified and 
the injunction issued in that case dissolved by the Texas Supreme 
Court, upon appeal, “in so far as said injunction attempts to ‘protect 
purchasers in the use and consumption of cigarettes sold to them 
by plaintiff, and in their possession for such purposes, as against 
the State Comptroller and those acting under him and by his orders 
and directions.’” Referring to the plaintiff, the court remarked: 
“It is perfectly obvious that he is in no position to complain, except 
on the theory that the imposition of the tax upon the use of the 
cigarettes by the purchaser constitutes a direct and substantial bur- 
den upon interstate commerce, and the decisions in similar cases are 
uniformly to the effect that a tax upon the use of an article, after 
coming to rest within the state, is not an unlawful interference 
with interstate commerce.” Sheppard et al. v. Musser, 92 S. W. 
(2d) 219. William McCraw, Atty. Gen., Pat M. Neff, Jr., Wil- 
liam C. Davis, John W. Pope, Jr., T. F. Morrow, Asst. Attys. Gen., 
and Will R. Parker, Cr. Dist. Atty. and Cecil C. Rotsch, Asst. Cr. 
Dist. Atty., both of Fort Worth, for plaintiffs in error. Samuels, 
Foster, Brown & McGee and Carl Goerte of Fort Worth, for de- 
fendant in error. 


Wisconsin. 


The Privilege Dividend Tax is held valid as —_— to foreign cor- 
porations. On March 3, 1936, the Wisconsin Supreme Court held 
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constitutional the 2%4% privilege tax applicable to corporations on 
dividends declared and received out of income derived from business 
transacted and property located in Wisconsin, (Laws of 1935, Chap- 
ter 505, as amended) in the Froedtert Grain & Malting Company case,* 
(The Corporation Journal, April, 1936, page 162), 265 N. W. 672. 
On May 4, 1936, in denying a motion for a rehearing in this case, 
the Court made mention of the fact that although the litigation 
involved a domestic corporation, briefs of amicus curiae, filed on 
behalf of a foreign corporation, had fully presented the position of 
foreign corporations and therefore it would consider whether the 
Act was invalid as to such corporations, in view of the importance 
of the question. The act was held to be valid as to foreign corpora- 
tions, the similarity between the tax on dividends and the tax on 
income being stressed. State ex rel. Froedtert Grain & Malting Co., 
Inc. v. Tax Commission of Wisconsin.* Commerce Clearing House 
Court Decisions Reporting Service Requisition No. 157685. 


* The full text of these oe is printed in The Corporation Tax Service, 
Wisconsin volume, pages 1851 and 1903. 


General 


Federal. 


But one taxable transfer results upon a transfer of stock from a 
seller direct to the purchaser’s nominee, where the nominee secures 
no beneficial interest. The issue in this case was one of law, being 
whether the purchaser of stocks who had the certificates transferred 
direct from the seller to the purchaser’s nominee, a person or part- 
nership without any beneficial interest, acquired and then transferred 
legal title from himself to his nominee and thus became liable for a 
stamp tax under 26 U. S. C. S. section 902. The Commissioner of 
Internal Revenue, in levying the tax, contended that in such case 
there were two transfers, the first from the seller to the purchaser, 
the second from the purchaser to the purchaser’s nominee. The 
court ruled that there was no intervening transfer from the pur- 
chaser to his nominee and granted a motion for a summary judg- 
ment for recovery of the additional tax which had been exacted 
in that connection. National Bond and Share Corporation v. James J. 
Hoey, Collector of Internal Revenue, Second District of New York,* 
United States District Court, Southern District of New York, de- 
cided April 15, 1936. McCanliss & Early (Ernest R. Early and 
John Scott Keech, of counsel), for plaintiff. Lamar Hardy, United 
States Attorney, (David W. Wainhouse, Asst. United States At- 
torney, of counsel), for defendant. Commerce Clearing House 
Court Decisions Reporting Service Requisition No. 156646. 


* The full text of this opinion is printed in the Standard Federal Tax 
Service, { 9246. 
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A Very Important Decision 


The intangibles of a foreign corporation may become localized 
and be taxed for ad valorem purposes in states where they arise in 
the course of its business. The United States Supreme Court on 
May 18, 1936, held that a Delaware corporation, with merely a statu- 
tory principal office in that state but with its general business offices 
and the actual seat of its corporate government at Wheeling, West 
Virginia, was subject to ad valorem taxation in West Virginia upon 
its accounts receivable and deposits in banks to the extent that such 
intangibles were not to be deemed to have been localized elsewhere. 
In affirming a similar finding of the state court, the United States 
Supreme Court in effect approved the “business situs” theory of the 
situs of intangibles, which gives to the intangibles of a foreign cor- 
poration a taxable situs at “the place where they arise in the course 
of the business of making contracts of sale.” In rejecting the view 
that Delaware was to be regarded as the situs of intangibles arising 
and employed in other states, the Court said: “To attribute to 
Delaware, merely as the chartering State, the credits arising in the 
course of the business established in another State, and to deny to 
the latter the power to tax such credits upon the ground that it 
violates due process to treat the credits as within its jurisdiction, is 
to make a legal fiction dominate realities in a fashion quite as 
extreme as that which would attribute to the chartering State all 
the tangible possessions of the Corporation without regard to their 
actual location.” Wheeling Steel Corporation v. Fred L. Fox, State 
Tax Commissioner et al., United States Supreme Court, decided May 
18, 1936. No. 663, October Term, 1935. (Full text at J 2437, West 
Virginia Corporation Tax Service.) 


CORPORATE MEETINGS HELD 


During the past few weeks meetings of the corporations named 
below, among many others, have been held at the offices of The Cor- 
poration Trust Company. 


Coty, Inc. SKF Industries, Inc. 
Pullman Incorporated Embree Iron Company 
Sunray Oil Corporation Bristol-Myers Company 
The Lambert Company McLellan Stores Company 
Oklahoma Natural Gas Co. Republic Steel Corporation 
The M. A. Hanna Company The Wilson Transit Company 
Cuban Tobacco Company, Inc. Western Oklahoma Gas Company 
Great Lakes Steamship Company, Inc. 
Curtiss-Wright Airports Corporation 
United Profit-Sharing Corporation 
Alpha Portland Cement Company 
Schenley Distillers Corporation 
Ingersoll-Rand Products, Inc. 
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Some Important Matters for 
June, July, August, September and October 


This calendar does not purport to cover general taxes or reports to other 
than state officials, or those we have been officially advised are not required 
to be filed. The State Report and Tax Notification Service maintained a 
Corporation Trust Company System sends timely notice to attorneys for sub- 
scribing corporations of report and tax matters, requiring attention from time 
to time, furnishing information regarding forms, practices and rulings. 


Arizona—Report to Corporation Commission and Registration Fee 
due during June—Domestic and Foreign Corporations. 
Arxansas—Anti-trust Affidavit due on or before August 1—Do- 

mestic and Foreign Corporations. 

Annual Franchise Tax due on or before August 10.—Domestic 
and Foreign Corporations. 

CaLiForNIA—Quarterly Retail Sales Tax Returns and Payments due 
on or before July 15 and October 15.—Domestic and Foreign 
Corporations. 

Franchise Tax based on net income. Second installment due 
on or before September 15.—Domestic and Foreign Corpora- 
tions. 

Connecticut—Annual Report due on or before August 15 (if corpo- 
ration was organized or qualified between July 1 and December 
31).—Domestic and Foreign Corporations. 

DetawarRE—Annual Franchise Tax due between April 1 and July 1.— 
Domestic Corporations. 

Fiorripa—Annual Report and Fee due on or before July 1—Domestic 
and Foreign Corporations. 

Grorcia—Certified Statement for Registration due on or before No- 
vember 1.—Domestic and Foreign Corporations. 

IpaHo—Annual Statement due between July 1 and September 1.— 
Domestic and Foreign Corporations. 

Annual License Tax due between July 1 and September 1.— 
Domestic and Foreign Corporations. 

Itt1nors—Annual Franchise Tax due on or before July 1, but may 
be paid up to July 31 without penalty—Domestic and Foreign 
Corporations. 

InpIANA—Annual Report due within 30 days after June 30.—Domestic 
and Foreign Corporations. 

Quarterly Gross Income Tax Returns and Payments due on 
or before July 15 and October 15.—Domestic and Foreign Cor- 
porations. 

Iowa—Annual Report due between July 1 and August 1—Domestic 
and Foreign Corporations. 

Statement of Capital and Property Increase due at the time 
of filing the Annual Report in July.—Foreign Corporations. 

Quarterly Retail Sales Tax Returns and Payments due on 
or before July 20 and October 20.—Domestic and Foreign Cor- 
porations. 
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Loutstana—Franchise Tax Report and Tax due on or before October 
1.—Domestic and Foreign Corporations. 

Matne—Annual Franchise Tax due September 1; delinquent one 
month later—Domestic Corporations. 

Marytanp—Additional Temporary Franchise Tax due on or before 
= 15, or within 30 days after tax bill is mailed, if mailed after 

ay 15 —Domestic and Foreign Corporations. 

Annual Franchise Tax due on or before August 1—Domestic 
and Foreign Corporations. 

Massacuusetts—Second Instalment of Excise Tax due on or before 
October 20.—Domestic and Foreign Corporations. 

Micnican—Annual Report and Franchise Tax due during July or 
August.—Domestic and Foreign Corporations. 

MississrpP1—Annual Report and Fee to Factory Inspector due in July. 
—Domestic and Foreign Corporations employing 5 or more 
persons in Mississippi. 

Annual Franchise Tax Report and Tax due on or before July 
15.—Domestic and Foreign Corporations. 

Missourr—Annual Statement, Registration and Anti-Trust Affidavit 
due during July—Domestic and Foreign Corporations. 

Montana—Annual License Tax based on net income due on or before 
June 15.—Domestic and Foreign Corporations. 

NesrasKa—Annual Report and Fee due on or before July 1—Domestic 
Corporations. 

Annual Report and Fee due during July—Foreign Corpo- 
rations. 

Annual Statement due on or before September 15.—Foreign 
Corporations. 

Nevapa—Annual List of Officers and Designation and Acceptance of 
Resident Agent due on or before July 1—Domestic and Foreign 
Corporations. 

New Jersey—Franchise Tax due in August.—Domestic Corporations. 

Norta Carotrna—Annual Franchise Tax Report due on or before 
July 1—Domestic and Foreign Corporations. 

Annual Franchise Tax due within 30 days after date of notice. 
—Domestic and Foreign Corporations. 

Norta Daxota—Corporation Report due during July—Domestic and 
Foreign Corporations. 

Quarterly Retail Sales Tax Returns and Payments due on or 
before July 20 and October 20.—Domestic and Foreign Corpo- 
rations. 

Oxn1o—Annual Franchise Tax due on or before July 15.—Domestic 
and Foreign Corporations. 

Quarte tly Retail Sales Tax Information Report due on or 
before fae. 31.—Domestic and Foreign Corporations. 

Oxtanoma—Annual Capital Stock Affidavit due between July 1 and 
August 1.—Foreign Corporations. 

Annual License Tax Report and Tax due on or before August 
31.—Domestic and Foreign Corporations. 
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Orecon—Annual Report due during June.—Domestic and Foreign 
Corporations. 

Annual License Fee due within 30 days after July 15.—Do- 
mestic Corporations. 

Annual License Fee due between July 1 and August 15.—For- 
eign Corporations. 

Ruope Istanp—Corporate Excess Tax due July 1; delinquent after 
July 15.—Domestic and Foreign Corporations. 

Semi-Annual Report to Department of Labor due in October 
and April_—Domestic and Foreign Corporations employing five 
or more persons in Rhode Island. 

TENNESSEE—Annual Report and Franchise Tax due on or before July 
1.—Domestic and Foreign Corporations. 

Excise Tax due on or before July 1—Domestic and Foreign 
Corporations. 

Unitep States—Second and Third Instalments of Income Tax due 
June 15 and September 15, respectively —Domestic Corpora- 
tions and Foreign Corporations having offices or places of busi- 
ness in the United States. 

Capital Stock Tax Return and Payment due on or before 
July 31.—Domestic and Foreign Corporations. 

Utan—Annual Report to the Industrial Commission due in July.— 
Domestic and Foreign Corporations employing three or more 
persons in Utah. 

WasuHincton—License Fee due on or before July 1—Domestic and 
Foreign Corporations. 

West Vircinia—License Tax Statement due on or before July 1— 
Domestic Corporations. 

Annual License Tax due on or before July 1—Domestic and 
Foreign Corporations. 

Fee to State Auditor as Attorney in Fact due on or before 
July 1.—Foreign Corporations and those Domestic Corporations 
whose principal places of business or chief works are located 
in other states. 

Quarterly Gross Income Tax Returns and Payments due on 
or before July 30 and October 30.—Domestic and Foreign Cor- 
porations. 

Wyomi1nc—Annual Statement and License Tax due on or before July 
1.—Domestic and Foreign Corporations. 


OO 
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The Corporation Trust Company’s 
Supplementary Literature 


In connection with the various departments of its business The Cor- 

poration Trust Company publishes the following supplemental pam- 

phlets and forms, any of which it is always glad to send without 
charge to readers of The Journal: 


A Corporation’s Achilles Heel. rt of the Unit complete text of the 
opinion of the Supreme Court of the United States in State of 
ashington ex rel. Bond & Goodwin & Tucker, Sygecer State of 
Washington, end of the Supreme Court of New Mexico in v. Crombie & Co. 
—two of great significance to attorneys of corporations qualified in one 
or more states. 


Delaware Corporations. Presents in convenient form a digest of the 
Delaware corporation law, its advantages, for business corpora- 
Gate, Se mp Seovisiens Sie. aon pee value Ga. ane 0 brief summary of 


the statuto: uirements, procedure and insurperetion, euanpletely’ 90> 
vised to Pas denee eeke be cee a 


New Deal Laws of Importance to Corporations. Contains complete 
text of Securities Act of 1933 as omended by Title Wi I of | the Securi- 
ties Act of 1934, all matters in the original act tted in the 1934 
amendments bei set in brackets, and all new matters added by the 1934 amend- 
ments being set in italics; complete text of ee ee ade Co 

the amendm aay epee ae 1934 
for corporate reorganizations. 
The New Bankrup Law. Contains, first, the eleven-word amend- 


ment cern une 18, 1934 to 8 ori lated ta corp amendment to the 
Bankruptcy Act approved June 7, 1934 (and 
bed above) ; d examples 


The High Cost of Whistles for Corporations. Benjamin Franklin’s 
classic, “The Whistle,” here is shown, by the decisions in actual court 
cases, fo have 2 very pointed application to’ some of the policies of some busines 


our own day. sixteen-page pamphlet for both laymen and 
lawyers. 


Special Report. The Case Govtans Corporate Representation by Busi- 
nase mployes. Specific experiences of different corporations 


the handling by untrained co te representa i. 
oi pesuaen, motions of tamee dun, On of corporati 


What Constitutes Doing Business. (Revised to April 2 1934.) A 
198-page book containing brief digests of decisions selected from 
those in the various states as indicating w it is construed in each state as “ 

The digests are arran; sy ng bg h DF 4 A - 
Index makes them accessible also by ei There is a 
section containing citatious to cases on the question of downg business business such as 
to make the company subject to service of process in the state. 


Amateur Corporate Representation. A booklet dealing with some of 
the weaknesses of placing a company’s ) Statutory representation 
hands of business employes or others not trained olved. 
hia Corporations Cross the Line. A simple explanation of the rea- 
sons for and purposes of the foreign corporation laws of the various 
states, and illustrations of when and how a corporation makes itself amenable to 
them. Of interest both to attorneys and to corporation officials. 
Questionnaire on Business Outside State of Organization. This is a 
Form for attorney’s use in determining when a corporation should 


are those which usually bring out the points 
aes a to be 





The Corporation Journal 


For your state taxes — 


CCH 


Corporation Tax Service 
State and Local 


@ An individual loose leaf Service for each state 
in the Union provides full, continuing infor- 
mation about its taxes, arranged by topics be- 
hind tab guides. 


‘Thoroughly indexed for quick, confident ref- 
erence regarding corporate organization and 
qualification fees; franchise and income taxes; 
property taxes; inspection fees; sales taxes; 
alcoholic beverages taxes; gasoline taxes; 
motor vehicle registration fees; corporation 
reports; special features on corporation law, 
“blue sky” law, etc. 


Court decisions, rulings and regulations, new 
laws and amendments are promptly reported 
to keep the Service always up to date. 


May we send details? 


LOOSE LEAF SERVICE DIVISION 
——_ —-—>or_ —————— 


DE CORPORATION [RUST.GOMPANN 


NEW YORK CHICAGO WASHINGTON 
EMPIRE STATE BLDG. 205 W. MONROE sr. 730 ISTH ST... N.W. 
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Different 
Taxes to Pay 


In the annual report to stockholders of one large cor- 
poration which does business in many different states 
it is said that, 


“a recently prepared list of the various taxes to 
which your Company is subject totals 284 separate 
items, and with the multiplication of taxing agen- 
cies there has been a big increase in the accounting 
cost of tax compliance.” 


The services as corporate representative in each state in 
which such a company is qualified to do business, which The 
Corporation Trust Company furnishes to the attorneys for 
such companies, bring calm, quiet order, and freedom from 
worry. Attending to the multiplicity of taxes, and the reports 
and returns they make necessary, is simplified, dangers of 
missing a due-date are minimized, and risks of over-payment 
practically eliminated. 


The Services of The Corporation Trust 
Company as corporate representative are 
rendered only through counsel. 


aR IN: 
IN 
WONans W OD & ~ TRY, VS SAVT v »~ 


sot oNem Taz BANKING LAWS Oran venn a NEW JERSEY 
COMBINED ASSETS A MILLION DOLLARS 
FOUNDED 1892 


120 BROADWAY, NEW YORK 
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100 W. TENTH ST. WILMINGTON, DEL. 


Albany, 158 Gute, f Detroit, Dime Sav. Bank Bldg. 
Atlanta, av Dover, Del., 30 Dover Green 
Baltimore, 10 Vight it. Kansas City, 926 Grand Ave. 
(The Corporation Trust ageaperated) Los Angeles, Security Bldg. 
Beswen, 2 Atlantic Nat’l Bk. Bldg. Minnea aie, Security Bldg. 
pneCo a Seeene a. Tr. Bidg. 
Buffalo, Ellicott Sq. B tabureh Soli liver B 
Chicago, 208 S. La sete ee felon Me., 443 a St. 
Cincinnati, Carew Tower San Francisco, Mills Bidg. 
Cleveland, Union Trust Bldg. Seattle, Exchange Bldg. 
Dallas, Republic Bank Bldg. St. i 415 Pine St. 
Washington, Munsey 





